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                           Open Society Institute 


                        Africa Governance Monitoring & Advocacy Project

                      AfriMAP


Justice Sector and the Rule of Law

The Open Society Institute Africa Governance Monitoring and Advocacy Project (AfriMAP) has been established to monitor the compliance of African states with the new commitments undertaken by the African Union since 2000 in the field of good governance, democracy, human rights, and the rule of law.  AfriMAP is beginning its work in three main subject areas: the justice sector; political participation; and delivery of public services. This questionnaire is designed to evaluate states respect for international standards in relation to the justice sector and the rule of law.

A number of documents adopted by the African Union contain commitments relevant to the justice sector. These include the Constitutive Act, whose objectives include to “promote democratic principles and institutions, popular participation and good governance” and “promote and protect human and peoples’ rights.”  The Solemn Declaration on the Conference on Security, Stability, Development and Cooperation in Africa (CSSDCA) commits African states to the principle that “Democracy, good governance, respect for human and peoples’ rights and the rule of law are prerequisites for the security, stability and development of the continent.” The New Partnership for Africa’s Development (NEPAD) also recognizes that “Peace, security, democracy, good governance, human rights and sound economic management are conditions for sustainable development.”  The 2002 Declaration on Democracy, Political, Economic and Corporate Governance commits states “to work with renewed determination to enforce”, among other things, the rule of law, the equality of all citizens before the law and the liberty of the individual.  States submitting themselves to peer review under the NEPAD mechanism must support this declaration, by which governments also agree to “ensure the independence of the judicial system that will be able to prevent abuse of power and corruption.”  

These commitments reinforce those set out in the African Charter on Human and Peoples’ Rights, adopted in 1981, to which all member states of the African Union are parties.  Most African states are also parties to the major international human rights treaties. In 2003, the African Commission on Human and Peoples’ Rights, responsible for the interpretation of the African Charter, adopted Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa, which offer authoritative guidance on African states’ duties on many of the issues related to the functioning of the justice sector.  

AfriMAP’s work in relation to the justice sector and rule of law will be based on these and other relevant international standards.  Reporters will be given copies of the main international law provisions, including both UN and African standards.  The reports should not only document the main institutional issues surrounding independence of the judiciary, government respect for court orders, and so forth; but also evaluate the usefulness of the justice system to ordinary citizens. We aim to note successful reforms as much as outstanding issues that need attention.  We take a broad view of the justice sector, as including police and prisons, as well as traditional justice systems.

Overview
Based on the questionnaire below please provide a 20-25 page overview of the report, highlighting the most important issues and giving a balanced assessment of the nature of the challenges facing the country with respect to political participation.  This overview should identify the most important findings and recommendations that reporters think policy makers should be aware of and that emerge from the responses to the main sections of the questionnaire. Among the questions reporters may wish to consider in identifying the main themes to be highlighted in their overview are the following:

· What are the trends in relation to the justice system: is the government generally making positive efforts to improve the administration of justice, or are matters deteriorating?

· Are there particularly successful reforms that other countries could learn from?  Are there widespread calls for further justice sector reform?  Describe public perception and media coverage of the justice sector.

· Are there major concerns relating to respect for the rule of law — such as the existence of emergency laws that suspend constitutional provisions, the widespread use of “ouster clauses” that exempt the executive from normal judicial scrutiny, or executive refusal to obey court orders?  

· What efforts have been made to improve access to justice? Is the formal court system essentially irrelevant to most people, because it is too expensive or remote; so that traditional or alternative justice systems are much more widely used?

· Is corruption a significant problem in the justice system?  In general, are there widespread allegations that the system is corrupt and therefore useless or illegitimate? In particular, are judges alleged to be corrupt? 

· Generally speaking, does the justice system operate without evidence of widespread discrimination in law or practice against any vulnerable groups, such as particular ethnic or religious groups, refugees or other foreigners, women, disabled, HIV +ve? Do such groups have equal access to and treatment by the justice system?  

· Is it possible to indicate what effect HIV/AIDS has had on the justice system?

Questionnaire

In each case, the question in the left-hand column aims to capture a particularly important aspect of government performance: please complete answers to all these questions.  The sub-questions in the central column are suggestions of the most relevant information to include in answering the principal question: reporters should use these questions as guidance, but feel free to add other relevant information. Reporters should include analysis of strengths and weaknesses as well as description in their responses, and recommendations are also welcome in response to any question, whether for immediate implementation, a longer term strategy, or further study.  Reporters may find some of the sub-questions not relevant or not well framed to fit the context of their own country. In such cases, please reframe as you see fit and/or add any relevant information not covered in the scope of the question or the sub-questions.  The final column contains (also non-exhaustive) suggestions of sources. Reporters should also use their own knowledge to refer (in the relevant sections) to other issues that are not specifically mentioned here.  In completing the questionnaire, reporters should bear in mind that their responses will eventually be edited into a continuous text.  This questionnaire is a work in progress. Suggestions for improvement are welcome.
Summary 

Highlight, in less than five pages, the principal findings of each section of the questionnaire. 
Legal and institutional framework

This section provides basic information on the overall systems in place regarding the justice sector, including human rights provisions in national legislation, court structures and the existence of judicial reviews, thus setting the context for the rest of the questionnaire. The section also looks at compliance with international obligations, including the extent of incorporation of international human rights standards into national law. The African Charter on Human and Peoples’ Rights calls upon Member States “to adopt legislative or other measures” in order to give effect to the rights enshrined in the Charter,
 whilst the International Covenant on Civil and Political  Rights also calls on states  “to take the necessary steps ... to adopt such laws or other measures as may be necessary to give effect to the rights recognized in the present Covenant”.
 
	Principal Questions
	Relevant indicators / information
	Possible sources

	International and constitutional rights framework
	
	

	1. Has the country ratified the major relevant international and African human rights treaties (list supplied) without reservation, and is it in compliance with its obligations to the bodies monitoring these treaties?
	Please annex a list of the major international and African treaties to which the government is a party and note any important omissions. 

Is the government up to date with its reporting obligations under the international human rights treaties to which it is a party? If not, why not?
Have there been any complaints against the government to international human rights bodies (such as the African Commission on Human and Peoples’ Rights)? If there are rulings by such bodies against the government has it implemented them promptly? Please give details of any outstanding cases. 
Where relevant, has the government cooperated with regional and international efforts to bring perpetrators of gross human rights violations to justice?
	Websites and secretariats of  relevant international organisations; Ministry of Foreign Affairs; National Human Rights Commission.

	2. To what extent have international human rights standards been incorporated into the constitution?
	Briefly outline the development of the constitution since independence, and any important changes in recognition of human rights principles. To what extent does the constitution currently incorporate or reflect the provisions of international human rights law?  


	Constitution, commentaries on the constitution, jurisprudence of the constitutional court; Official Gazette / Journal officiel; National Human Rights Commission.

	3. How effective are the systems to challenge a law on the basis that it violates international law or the constitution?
	Can the highest court or other courts rule on the compliance of legislation with international law or the constitution? Do they do so, and are rulings adverse to the government respected? How open or closed is access to the Constitutional Court/constitutional proceedings? Are human rights provisions in the constitution directly applied in courts?  Can any individual challenge the constitutionality of a law? What notable cases have there been? 
	Constitution; laws establishing the courts / Code judiciaire; jurisprudence of the Constitutional Court

	Structure of the court system
	
	

	4. What is the structure of the court system as set out in the constitution and relevant legislation?
	Describe the different levels of courts recognised by law and the appeal system. Please also describe any specialised courts, including administrative, family, religious, commercial, military, etc; as well as “traditional”, religious or community courts that are recognised by the constitution or other laws (NB: traditional etc courts are also dealt with in more detail below; include just an outline here). 
Where relevant to this description, include an outline of the major reforms to the court system since independence.  Have such reforms ensured that the court system is adopted to today’s needs?
Are the court structures in place and functioning effectively throughout the country?  
	Constitution, laws establishing the courts / Code judiciaire ; Ministry of Justice ; human rights organisations

	Law reform 
	
	

	5. Are there effective procedures for law reform? 
	How are new laws developed and adopted? Please give an outline of the process by which laws are introduced to the National Assembly. Who leads the process of proposing new laws or amendments to existing laws?
Is there a permanent law reform commission, is it active, what issues has it considered, and have its recommendations been discussed and implemented? 
Are private law reform initiatives possible and successful? 

	Ministry of Justice; Law Reform Commission ; human rights organisations; committee of the National Assembly responsible for justice issues (Commission des Lois).

	6. Has there been a systematic process of review to ensure that national laws have been brought into conformity with the provisions of international treaties to which the state is a party? 
	Are there laws in effect whose content is notoriously in conflict with the state’s obligations under international human rights law (for example, colonial-era laws on criminal defamation or sedition; restrictions on public assembly; laws that discriminate against women in relation to inheritance; use of military courts to try civilians; emergency laws, etc)? Are these laws currently used?

Are there outstanding proposals for major reforms? Have any reforms been blocked, and if so, for what reason?
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Government respect for the rule of law
These questions are designed to establish whether the government respects principles of constitutionalism and the rule of law.  By “government” is meant principally the executive branch. However, if there are notable transgressions of these standards by other branches of the state apparatus, reporters are encouraged to raise them. In addition to the provisions of articles 1-7 of the African Charter on Human and Peoples’ Rights, respect for the rule of law is central to the renewed commitments for good governance undertaken by member states of the African Union. In the memorandum of understanding of the Conference on Security, Stability, Development and cooperation in Africa, states commit to “uphold the principle of constitutionalism,”
 whilst in NEPAD states affirm and commit to “respect for human rights and promotion of the rule of law”.
 
	Government respect for the law
	
	

	7. In general, does the government obey the law?  
	In general, as a mater of policy, does the government respect (a) the constitution and legislation; (b) regulations and its own internal written procedures? Give a sense of the overall trends, and of any particularly noteworthy cases where the executive has been in violation of the law or constitution — or has respected a law in difficult circumstances.
	Constitutional scholars; human rights organizations; National Human Rights Commission; 

	8. In general, does the government respect the principle of the rule of law in the way in which it proposes laws for adoption?
	To what extent does the way in which laws are adopted ensure their legitimacy and public acceptance? For example, does the government abuse a large majority in the National Assembly to rush legislation through without proper debate? Does it use other law-making processes (regulations, decrees etc) to circumvent Assembly debates? Are there any recent instances where laws have been made: (a) specifically to prevent an individual, political party, etc, from taking action that is inconvenient for the executive; (b) in violation of constitutional or other legal procedures; (c) with retroactive effect? 
	Constitutional scholars; National Assembly committee responsible for the justice sector (Commission des Lois).

	Sanctions for executive violation of the law
	
	

	9. To what extent are executive actions subject to effective review by the courts?

	What are the laws governing the review of government decisions by the courts? In civil law systems, is there an administrative court system by which executive actions can be reviewed, and what is the procedure to seize such courts?  In common law systems, what are the laws of judicial review?  How open is access to such courts and procedures — do individuals have standing to bring cases before them? 

Can individual government officials, including the head of state and ministers, be sued in their private capacity or prosecuted for things done in the course of their public responsibilities or as private individuals? If they are exempt from civil/criminal responsibility, is such immunity abused?
What is the scope of review : are certain government actions/decisions excluded from review? (For example, are there emergency laws that suspend constitutional provisions or “ouster clauses” that exempt the executive from normal judicial scrutiny?)  Can the different branches of government be sued for damages? Can a court order that a government decision be reversed, or just that it be reviewed?
	Constitution; laws establishing the court system / Code judiciaire; case law, especially of the administrative courts.


	10. Are court decisions against the government obeyed?
	Are there cases where the courts (ordinary or administrative) have ordered a government decision reversed or awarded damages? Are such court orders promptly and fully obeyed? Are there sanctions for non-compliance? Give examples of cases where government has or has not respected court orders, including awards of damages.
	Case law; legal scholars

	11. To what extent are executive actions subject to other independent, especially judicial, investigation? 
	Does the president, the National Assembly or other government body have the right to appoint judicial or other independent inquiries into controversial executive actions or failures to act (such as incidents of security force abuses, outbreaks of political violence, etc)? Under what law do they operate (please give details, and supply copies)? Are the reports of any such inquiries published; does the government act upon their recommendations? Please give examples.
	Laws on commissions of inquiry; National Human Rights Commission
Human rights organisations

	Amnesties and pardons
	
	

	12. Under what circumstances have individuals been exempted from the criminal law?
	What is the law governing the grant of immunity from prosecution or early release from prison? In practice, has the government ever implemented a general amnesty or given specific individuals immunity from prosecution for alleged crimes? Have such cases been criticised by human rights organisations or in the media?
	Constitutional and legal provisions; Ministry of Justice; human rights and media reports.



Management of the justice system

This set of questions aims to establish whether systems are in place to ensure the judicial sector has the necessary planning, financial and administrative systems in place necessary to allow its effective functioning. 
	Strategic planning and financial management
	
	

	13. To what extent is there effective planning for the justice sector?
	Please outline available information about the extent to which the national (and provincial, if relevant) ministry responsible for the justice sector undertakes annual or ongoing planning to determine priorities and objectives for the administration of justice? What plans have been published? To what extent were they based on effective public consultation and a needs assessment in the sector? Do these plans form the basis for action, and is there a system for evaluating progress made towards those objectives?  Do these plans include efforts to mainstream women and other vulnerable groups into the staffing and priorities of the justice sector?
	Ministry of Justice ; Syndicat des magistrats ; Committee of the National Assembly  responsible for justice sector (Commission des Lois). 

	14. Does the justice sector receive adequate financial support? 
	What is the overall budget for the different parts of the justice sector (courts, police and prisons) at national level? What percentage of the total national budget do these represent?  How is the amount determined: does the executive simply hand it down, or does a representative of the justice system participate or request a figure; is there a process to determine how much is needed? Are there complaints from those working in the justice sector that financing is inadequate? 
	Ministries responsible for justice system; National Assembly committees responsible for oversight of budget and/or justice sector. Syndicat des magistrats.

	15. Are adequate financial auditing procedures in place?
	What are the auditing and other procedures for ensuring that the amount allocated to the justice sector is spent as it is supposed to be? Are they effective? 
	Justice Ministry; Finance Ministry; Reports of Auditor General / Cour des Comptes; National Assembly committees responsible for oversight of budget and/or justice sector.

	16. Is there sufficient access to information to enable civil society organisations to engage with the planning and budgeting processes in the justice sector?
	For example, is information available giving the breakdown of the budget by region and sector; and the percentages allocated for salaries, court administration; etc. Are planning documents and budgets published and comment invited? Is there consultation before decisions are taken, and ongoing feedback once policies are in place?
	Human rights organisations ; journalists ; Syndicats des magistrats.

	Court administration
	
	

	17. Does the system for court administration ensure adequate independence of court staff from the executive?
	Who is responsible for court management? For example, is the administration of courts managed by judges or by the Ministry of Justice? Is this system in general satisfactory to ensure sufficient independence in court administration? If there have been past reforms, have they been successful in increasing independence of administration; are there proposals for future reform, and if so, would they increase the independence of court administration?
	Ministry of Justice
Syndicats des magistrats



	18. Are there sufficient numbers of trained court administrative staff?
	How are court administrative staff (clerks, interpreters, etc) trained and qualified? Are they adequately and regularly paid? Are there codes of conduct and other systems in place to ensure that staff offer an efficient and non-discriminatory service to all citizens, including complaints and disciplinary mechanisms to respond to allegations of misconduct?  Do court sessions ever not take place because of an absence of court staff?  Are there reports that potential users of the courts are turned away by staff for unfounded reasons?
	Ministry of Justice

Syndicats des magistrats

	19. Are there effective systems for record keeping?
	What are the procedures for record-keeping at courts and for confidentiality of those records?  Are court records computerised? Is it possible for a party in a case to find out easily what stage the case is at; when the next hearing is, etc?
	Interviews with court administrative staff  and with lawyers; Ministry of Justice ; Syndicats des magistrats

	20. Are the physical conditions and facilities available at courts adequate? 
	Are the buildings in general in reasonable repair? Are there sufficient quantities of stationery, furniture, etc? What regional variations are there? Have there been major renovation programs since independence? Compare with other official buildings (public schools/hospitals, other government buildings…).
	Ministry of Justice ; Syndicats des magistrats; interviews with lawyers

	Access to information about the law and the courts
	
	

	21. Is legislation easily available to justice system staff and to others?
	Is the full text of legislation published by government in a widely available and reasonably priced publication? Is it easy to follow amendments to the law so that a lawyer or judge can be confident that s/he is using the correct text of current legislation? What languages are laws published in? Are there efforts to provide plain language / vernacular versions of laws?  Is every court complex supplied with regularly and timeously updated printed collections of legislation? 
	Ministry of Justice ; Official Gazette / Journal Officiel; 
Syndicats des magistrats ;
interviews with lawyers

	22. Is case law/jurisprudence easily available to justice system staff and to others?
	Are law reports (reports of judgments) regularly published (privately or by the state) and widely available at reasonable cost?  If not reported, are the texts of judgments otherwise public?  Are transcripts of judgments made available to the participants in a case promptly and at reasonable cost?  Is every court complex supplied with regularly and timeously updated printed collections of law reports? 
	Ministry of Justice

Syndicats des magistrats

Bar association / lawyers
university faculties of law

	23. Is expert commentary on the law easily available to justice system staff and to others?
	Are there legal textbooks commenting on the application of law? Are adequate numbers of these textbooks supplied to each court complex?
	Ministry of Justice ; Syndicats des magistrats ; Bar association / lawyers ;  university faculties of law

	24. Is other information about the justice system readily available to the public? 
	Are the courts open to the public and the media?  Are there any restrictions on access for journalists or reporting? 
Does the government keep and make readily available statistics on the number of cases before the courts, the judgments given, and the appeals made (civil and criminal)? Are the statistics disaggregated in a useful way? Is such information available online?
Is there an information disclosure policy in place in general? 
Does the state provide the public timely and accessible information about the legal system, in language that does not require specialist knowledge, including in different national languages where relevant? 
	Ministry of Justice ; Syndicats des magistrats ; Bar association / lawyers; university faculties of law
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Independence, Effectiveness and Conduct of Judges and Lawyers 

This set of questions aims to establish whether systems are in place to ensure the independence, integrity, competence and effectiveness of judges, prosecutors and other lawyers. Please refer to the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa for more detailed guidance on what should be expected of an independent and impartial tribunal.
 Principles of judicial independence are also enshrined by international bodies – see General Comment 13 to the Covenant on Civil and Political Rights whereby States are called upon to provide greater information on steps they are taking to ensure “impartiality and independence of the judiciary… is established by law and guaranteed by practice”.
  For guidelines on the role of lawyers, see UN Basic Principles on the Role of Lawyers.
 

Where appropriate, please answer these questions separately for each level of judge in the formal court system in your country, including those that may have other titles: for example, in the Commonwealth system, provide answers for High Court judges and for magistrates. If there are special conditions applying to Appeal Court judges list them separately also. 
	Judges 
	
	

	25. Does the constitution and other law provide adequate protections for judicial independence? To what extent are these protections respected in practice?
	Does the constitution provide for judicial independence, including a formal separation of powers between the judiciary and the executive?  If so, do other laws respect the constitution? Are judges exempt from civil liability for their actions properly undertaken in exercise of their official duties?
To what extent are judges in practice free from executive interference in the management of court business?  For example, in sensitive cases is pressure put on the chief justice or others to ensure that they be heard before more “friendly” judges? Do government officials try to influence the outcome of court cases? If there is such executive pressure, which level of court is most affected? Please give examples.
	Constitution and laws establishing the courts / Code judiciaire; commentaries of legal scholars.

	26. Do the systems for appointment, promotion and dismissal of judges protect their independence?
	What are the systems for the appointment of judges: is there an independent commission or judicial council / Conseil supérieur de la magistrature or is the executive responsible? If a judicial council / Conseil supérieur de la magistrature is responsible, what role, if any, does the executive branch (president of the republic, minister of justice) play in appointing its members or presiding over its meetings. Are there any confirmation procedures in the legislature or civil society input into judicial appointments? 
How is judicial performance evaluated, if at all? On what basis are promotions made? 
Do judges have security of tenure such that they can only be removed (or demoted) for gross misconduct incompatible with judicial office? Do they have fixed terms of office? 
Are there cases where appellate judges responsible for deciding promotions exert pressure on lower level judges to decide cases in certain ways, for political or other inappropriate reasons? Are there cases where appointment, promotion or assignment to another court are used to remove a judge from a particular case or a particularly sensitive court?
	Constitution and laws establishing the courts / Code judiciaire ; Statut des magistrats ; Judicial Council / Conseil supérieur de la magistrature ;  Syndicats des magistrats/; Ministry of Justice.

	27. Are there sufficient judges, recruited from a sufficiently wide range of backgrounds, to ensure an effective and impartial judiciary?  ?
	How many judges are there at each level of the court system?  Are there sufficient numbers to ensure smooth functioning of the courts? Are there ever cases that are delayed because of a lack of judges?

What is the gender, religious, ethnic and other demographic balance within the judiciary? Please give statistics where available; if not, a general indication of the situation. Are there concerns that the lack of representation of particular groups (including women) may undermine public respect for the legitimacy of the courts? Are there strategies in place to increase the representativeness of the judiciary?
Is there a system of lay assessors assisting professional judges? If so, to what extent does this system help to provide greater representativeness among the judiciary and greater connection to popular concerns?  
	Ministry of Justice ; Judicial Council / Conseil supérieur de la magistrature ; Syndicat des magistrats ; Bar association / Conseil de l’Ordre

	28. Are judges properly qualified and trained and appropriately remunerated?
	What qualifications are required to be a judge?  How are judges trained, including in-service training?  Are judges trained in constitutional and international human rights law? To what extent is there evidence that such training affects their willingness to hear human rights arguments in courts?
How are judges paid: who is responsible; does their remuneration provide for a standard of living appropriate to the status of the position, and is it regularly paid and comparable to salaries received by similarly qualified people working in other sectors?
	Constitution, laws establishing the courts / Statut des magistrats; Ministry of Justice ; Ecole de la magistrature / training institutions for judges ; 
Judicial Council / Conseil supérieur de la magistrature ; Syndicat des magistrats.

	29. Are there adequate systems in place to ensure that proper standards of judicial conduct are maintained?
	Does the Judicial Council / Conseil supérieur de la magistrature or other body develop and enforce standards of judicial conduct and accountability and respond to allegations of misconduct by lawyers or members of the public? Are there whistleblowing protections for those inside the system who want to reveal problems?
Are there in practice widespread reports of judicial misconduct — such as corruption, failure to declare an interest in a case, inappropriate statements indicating bias, or falling asleep in the courtroom?
Have any judges been removed from office or disciplined for violation of these rules? Have judges/magistrates successfully appealed decisions of the judicial council?  
Are there cases where the lack of an effective right to appeal (including over-long delays etc) has allowed lower court judgments that are clearly in violation of previous higher court decisions or human rights norms to stand?  
	Judicial Council / Conseil supérieur de la magistrature ; Syndicat des magistrats ; Ministry of Justice ; Bar

	Prosecution service
	
	

	30. Are those responsible for prosecution independent, by law and in practice, from inappropriate executive or other influence?
	Who is responsible for the management of the prosecution of criminal cases, including the decision to prosecute, and does the law provide safeguards for their independence from the executive and from those who are responsible for investigating crimes? 
Is there evidence that powerful individuals have interfered inappropriately in particular cases; for example, in trying to influence who is prosecuted or in blocking prosecutions? 
In civil law systems, how independent from the executive are the investigative judges and the prosecutors?  Do police (or other) units responsible for crime investigation report to judicial authorities (prosecutors, investigative judges), and how independent are they from the executive branch (for example, ministry of the interior, Commissariat central de la police, ministry of defence)?
	Constitution; Code of criminal procedure; office of the head of the prosecution service and other prosecutors; Syndicat des magistrats ; National Human Rights Commission; bar association; human rights organizations.


	31. To what extent is the prosecution service adequately and effectively staffed?
	What is the composition of the prosecution service: does it have sufficient numbers of lawyers and other staff ? To what extent does the staff reflect the composition of the general population?

What training are prosecutors required to undergo, does it include training in human rights principles as well as effective knowledge of the criminal justice process?
	Office of the head of the prosecution service.

	Lawyers
	
	

	32. Are there adequate numbers of lawyers to provide needed services to the legal system?  To what extent do they reflect the composition of the general population?
	What is the estimated total number of lawyers qualified to appear before the courts in the country? Give an indication of where they are located. Are there notable shortages of legal expertise?

What percentage of lawyers are women? Are certain religious or ethnic groups insufficiently represented?
	Bar association and similar bodies / Conseil de l’Ordre.


	33. Are lawyers free to perform their professional functions without harassment? 
	Please give examples if lawyers have been harassed by government or private individuals for the proper conduct of their responsibilities.
	Bar association and similar bodies / Conseil de l’Ordre ; Reports of human rights organizations; National Human Rights Commission

	34. Does training for lawyers include content to ensure they respect and enforce human rights? 
	Does their training include adequate content on human rights and the ethical duties of lawyers? Is there any requirement for continuing legal education?
	Bar association and similar bodies / Conseil de l’Ordre ; law faculties of universities

	35. Are effective disciplinary systems established by the legal profession? 
	For example, does the bar association respond effectively to allegations of misconduct made by members of the public? Is there a code of ethics for lawyers / Code de déontologie des avocats and a system for enforcing it? 
	Bar association and similar bodies / Conseil de l’Ordre ; law faculties.
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Criminal Justice
This section considers both impunity and the fairness of the justice system in responding to criminal offences. In addition to the provisions of the African Charter on Human and Peoples’ Rights, see the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa for greater detail on provisions applicable to proceedings relating to criminal charges.
  In the memorandum of understanding of the Conference on Security, Stability, Democracy and Co-operation in Africa, the establishment of an independent commission to determine measures for the improvement of national criminal justice systems was adopted as a key performance indicator.

	Protection from crime
	
	

	36. Is there a system for collection of crime statistics that results in credible and useful figures? 
	Is there a government strategy for collecting statistics and identifying crime trends, especially in the case of vulnerable groups? What are the figures for major crimes reported by the official bodies responsible for collecting statistics? Are there widespread criticisms of the reliability of such figures?
	Ministries responsible for policing and justice system; university criminology departments.

	37. In general, does the criminal justice system ensure that criminal offences, especially the most serious, do not go unpunished? 
	According to government figures, if available, what percentage of crimes reported to the police result in arrests, prosecutions and convictions?  
If available, please also report the results of any surveys indicating how vulnerable people feel to crime and what percentage of crime is reported to the police. If there are no official figures or opinion surveys, give an indication based on media and other reports.
Are there notorious cases where individuals widely believed to have committed crimes have never been arrested or charged with offences? Are there cases where, for example, judicial inquiries have recommended prosecutions, but none have taken place?  Are there cases where there have been no prosecutions following outbreaks of serious political or ethnic violence? 
Is there evidence that certain groups of people (eg government officials, particular ethnic groups) or certain types of crime (eg attacks on foreigners, rapes, domestic violence) are less likely to be punished than others? 
	Ministries responsible for policing and justice system; university criminology departments; office of the prosecution service; police statistics department / inspectorat général de la police  et Police judiciaire; 

Afrobarometer ; human rights organisations ; National Human Rights Commission; media


	Policing
	
	

	38. What is the legal framework regulating the state security forces responsible for policing and is it adapted to current requirements?
	Please outline the main laws governing the policing of public order and public safety and for crime prevention and investigation, including a description of any recent reforms. Are major additional reforms to the law proposed by government or civil society? Please give details.
Please describe and give numbers for the different security forces responsible for different types of policing, including the regular police and specialised units, as well as the army, if regularly used for public order policing. If available, please provide the ratio of (civilian) police to the population.

Is there a distinction between the forces responsible for public order/public safety and for crime prevention and investigation?  If so, are they all formally part of the criminal justice system? 
	Constitution and legislation ; ministries responsible for policing.

	39. How are policing priorities and strategy set? To what extent are these discussions (a) focused on protection of vulnerable groups and (b) based on consultation with civilians?
	What are the publicly stated priorities for policing? Are crime statistics effectively used to plan police response to crime or for other efforts to improve protection of the population? 
Is there a strategy for combating violent crime (a) within the home, especially against women, children or servants; (b) against vulnerable groups generally, such as refugees or other foreigners, women, marginalised ethnic or social groups, etc?
Are there institutional mechanisms at national, regional or local level to consult with civilians on policing strategies and deployment of police resources? Do these mechanisms work? Are they dominated by powerful groups, to the exclusion of representation of the needs of the more vulnerable?
Have the police established or supported the creation of “neighbourhood watch” or other groups supporting police work? Have such initiatives been successful? 
	Constitution and legislation ; ministries responsible for policing; human rights organisations

	40. Are police officers suitably qualified, trained and paid?
	What qualifications are required to become a police officer?  

How are the police trained? Does training include human rights standards, minimum use of force? Do the police responsible for investigating crime have appropriate training in detective work?  
Does the law governing the police force require non-discrimination? Are there written rules of conduct for the police requiring compliance with human rights standards and emphasising equal protection for all?
Is police pay adequate to provide a reasonable standard of living?
	Constitution and legislation; police regulations; ministry responsible for policing; Curriculum of the police academy; Commissariat central de police

	41. Are there reports that the police are responsible for serious abuse or discrimination in carrying out their duties?
	Are there regular reports of summary executions, deaths in custody, arbitrary arrest, torture, sexual assault, major corruption, etc by police?  If so, is any one group particularly affected? Please give any statistics. 

Does the political or ethnic makeup of the police raise any concern about potential discrimination? Report any studies of the policing service provided in practice to vulnerable groups such as minority ethnic groups, members of opposition political parties, foreigners, women, etc? For example, are there disproportionate numbers of deaths in detention among certain groups?
Are there reports that individual officers or units are effectively available for hire by powerful local interests?  Do the police have effective procedures to ensure control over their own equipment (in particular of firearms)?
	Human rights organisations; National Human Rights Commission; Office of the prosecutor ; police headquarters / Inspectorat de la police ; independent complaints mechanisms

	42. Are there effective disciplinary systems and mechanisms to ensure investigation of complaints against the police?
	What disciplinary systems are in place within the police? Please cite the relevant laws and other documents. 
Are complaints of abuse by the public reported to and investigated by the police themselves, to any independent body? 
Are police in practice ever disciplined or prosecuted for abuses?  Are complaints of abuse of suspects treated seriously in court?
Is information about complaints against police and action taken in response made public?
	Legislation and internal codes regulating the police; ministries responsible for policing; police headquarters / Inspectorat de la police; Office of the prosecutor;  human rights organisations; National Human Rights Commission; independent complaints mechanisms

	Non-state action against crime 
	
	

	43. To what extent do citizens organise privately to defend themselves against crime, including the use of commercial security guards and/or unpaid self-help groups?  What problems does this raise, if any?
	If private action against crime is widespread, what do such efforts indicate about the state of the police?

Please give an indication of the size of the private security industry (how many people does it employ, etc), if known? To what extent is there regulation of commercial security guards (are they obliged to register in order to obtain a licence, for example)? Are abuses by private security guards reported? If so, is action taken in response to such abuses? Please give examples.
Please give an indication of the extent of unpaid self-help organisation against crime, if possible to do so.  Is there public approval or official tolerance of extrajudicial action to enforce justice, such as the summary beating or killing of alleged criminals? How widespread is such action? Does the state take action where abuses are reported, so that those who carry out abuses are arrested and prosecuted?  Please give examples.
	Ministry responsible for policing and/or regulation of private security industry; human rights organisations; National Human Rights Commission; Research by university criminology departments.

	Fair trial
	
	

	44. Are there effective mechanisms to challenge an illegal detention in court?
	Is a writ of habeas corpus or similar procedure recognised in law?  Is it in practice available to those who have been detained?  Are such remedies available to all detainees, including those detained by the immigration authorities, the military, the security police, etc? In practice, are there widespread reports of arbitrary detention or detention without charge beyond acceptable time limits?  
	Constitution and legislation; reports by human rights organisations.

	45. Do criminal defendants have an effective right to independent legal representation?
	Do criminal defendants have a right to counsel of their choice? At what stage of the criminal justice system are accused persons allowed to be represented? Is a defence lawyer supplied at public expense if the defendant cannot afford his own, and in what circumstances? What percentage of criminal defendants are unrepresented?
	Constitution ; Code of criminal procedure ; bar association / Conseil de l’ordre



	46. Are there adequate systems to ensure that defendants understand the proceedings?
	What language is used in court? Is it understood by most people? Are adequate efforts made by those conducting an investigation, prosecutors and judges to make the proceedings understandable to most people, including to criminal defendants? Is good quality interpretation available without cost for those who need it? 
	Ministry responsible for criminal justice system; reports by human rights organisations

	47. Do delays effectively deny a fair trial?
	What is the average length of time before a criminal case comes to trial? What is the longest delay? What are the most frequent causes for delay? Does a criminal defendant have the right to force a court hearing to circumvent the delay by the investigative judge or a prosecutor?
	Ministry responsible for criminal justice system; reports by human rights organisations

	48. Are there effective systems to ensure witness protection and that the needs of victims are respected in the criminal justice process?
	Are there frequent reports that intimidation of witnesses results in charges being brought or dropped?  Is there a system for ensuring that confidentiality of witnesses can be protected, if required? Are there systems to provide support to witnesses and victims of crime throughout the criminal justice process from reporting crime to trial of the accused? In particular, are such systems in place in the case of sexual offences and violence in the home?
	Laws regulating the courts / Code judiciaire ; reports by human rights organisations; Bar association; police (Police judiciaire).


	49. Is there an effective right to appeal a conviction?
	Are there any legal restrictions, including time limits, on the right to appeal? Can an appeal re-consider the facts, or only the law? If a case is appealed, how long does it take for the appeal to be heard?  Do costs or other constraints effectively prevent poor people from appealing? 
	Constitution and legislation; reports by human rights organisations

	50. Are there any courts in which the above protections do not apply?
	For example, even if the ordinary courts broadly respect human rights principles, are there military or other exceptional tribunals which do not? Over which cases and individuals do these courts have jurisdiction? Are military courts prohibited from trying civilians and can civilian courts try soldiers accused of ordinary crimes?
	Constitution and legislation; reports by human rights organisations.

	Appropriate remedies and sentencing
	
	

	51. Has the death penalty been abolished?
	If the death penalty is still in operation, what particular concerns arise about its application? If recently abolished, have those sentenced to death received new sentences appropriate to their crime?
	Ministry of justice; human rights organisations

	52. Are criminal sentences appropriate to the crime committed?
	What sorts of crimes result in prison sentences? Is there a strategy for providing noncustodial punishments in appropriate cases? Are punishments regarded as cruel, inhuman and degrading by the international human rights system – such as flogging or amputation – in operation? Do the sentences in effect for sexual offences and domestic violence reflect the seriousness of the offence? Do minimum or maximum sentencing rules create problems in practice?
	Ministries responsible for prisons and justice; human rights organisations

	53. Are the remedies available to victims through the criminal justice system effective? 
	Are the courts limited to sentencing an offender in criminal cases, or are other remedies available that respond to the victim’s needs? For example, have there been efforts to provide the courts with remedies that could provide effective protection from domestic violence, that provide for restorative justice, etc?
	Human rights organisations

	Prisons
	
	

	54. What is the legal and institutional framework governing prisons and is it adapted to current requirements?
	Please outline the main laws governing the prison system, including a description of recent changes. Are major reforms to the law proposed by government or civil society? Please give details.
Which government department is responsible for running the prison system? How many prisons are there? Are any prisons or detention facilities run by private companies, and if so, has privatisation caused any particular problems or provided any particular advantages?
	Constitution and legislation; ministry responsible for prisons; human rights organisations.

	55. What is the rate of imprisonment? 
	How many people are in prison? What rate per 100,000 of population does this represent? What percentage of this number is awaiting trial; under 18; female?  What percentage of people awaiting trial are there because they have been unable to meet bail conditions? 
	Ministry responsible for prisons; human rights organisations.

	56. Are conditions of detention (in police cells and in prisons) in general in compliance with the UN Standard Minimum Rules for the Treatment of Prisoners? 
	Describe any major breaches, according to government and independent reports. In particular, are prisons and other detention facilities overcrowded? What is the mortality rate in prisons or police detention? 
	Human rights organisations; Red Cross; reports of official bodies responsible for monitoring prison conditions.

	57. Is there independent oversight of prison conditions?
	Are there independent institutions established by law with the right to inspect and report on conditions in detention? Are there systems to allow lay visitors access to prisons? Is there independent investigation of complaints by prisoners? Do these systems cover all those held in detention, including police cells and immigration detainees?
	Constitution and legislation; reports of monitoring bodies

	58. Is there a strategy for reintegration of offenders upon release from prison?
	Is education and training available in prison? As long-term prisoners approach release, are there social workers available to help them contact their families etc? Is such assistance available to all prisoners?
	Ministries responsible for prisons and justice; human rights organisations

	Traditional/religious justice 
	
	

	See below: given that criminal and civil matters are often not distinguished under traditional systems, they are dealt with together in the next section.
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Access to justice

This section aims to establish the extent to which an average citizen is able to assert his or her rights against the government or private individuals. The realisation of access to justice is dependent on a number of factors, including public knowledge of rights, physical and financial access to courts, and procedural norms. The right of each individual to have his cause heard is affirmed in Article 7 of the African Charter on Human and Peoples’ Rights (“every individual shall have the right to have his cause heard”
) and also Article 14 of the International Covenant on Civil and Political Rights (“everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law”
). See also the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa
 for further guidelines on realising access to justice.  These Guidelines also outline some standards to be observed by traditional courts, including the requirement to “to respect international standards on the right to a fair trial.”
	Knowledge of rights

	
	

	59. Are citizens, especially the poor and vulnerable, informed about their rights? 
	Report the results of any surveys of rights awareness and whether those who know their rights feel able to exercise them. Are there any government or non-governmental efforts to educate the public about their rights?  
	National Human Rights Commission; human rights organisations

	Physical access
	
	

	60. Are courts physically accessible?
	Are courts in the formal system located so that they are physically reasonably accessible to most people who might want to use them at that level, including those living in rural areas, refugee settlements? Are they accessible to disabled people? 
	Ministry of Justice; National Human Rights Commission; human rights organisations

	Financial access
	
	

	61. Do the court fees needed to lodge a case or move it forward in practice hinder access to the courts? 
	Please give examples of amounts required and whether they are reasonable in the circumstances of most potential litigants. 
	Ministry of Justice; National Human Rights Commission; human rights organisations

	62. Do illegal payments hinder access to the courts?
	Do court administrative staff extract illegal payments in order to issue court documents? If relevant, give examples of amounts demanded.
	National Human Rights Commission; human rights organisations

	63. Does the cost of legal advice in practice hinder access to the courts?
	What is the range in cost per day of a private lawyer for a civil case?  How does this relate to the minimum wage or other comparator? 
Is government-provided legal aid available for civil matters?  
Is (government or NGO-provided) paralegal assistance widely available at advice centres or elsewhere? Please give details, and outline any legal regulation of paralegal assistance.
Is there a right to appear in person in the formal court system?  Is it ever used in practice?
	Ministry of Justice; Bar association; National Human Rights Commission; human rights organisations

	64. Are there efforts to reduce the cost of access to the courts?
	Are there small claims procedures enabling individuals to litigate less valuable cases at low cost?  Are there government-supported institutions supporting mediation or arbitration?
	Ministry of Justice; National Human Rights Commission; human rights organisations

	Right to appear / jurisdictional restrictions
	
	

	65. To what extent do the rules governing the right to be heard (locus standi) facilitate effective public interest litigation?
	Do rules on the need to have a direct interest in a case in fact hinder rights litigation? Is public interest or class action litigation allowed or facilitated by the legal system?  Are amicus curiae petitions allowed, in particular from NGOs? Please provide examples of any notable successes.
	Constitution and legislation; Ministry of Justice; National Human Rights Commission; human rights organisations

	66. If some cases only be brought in particular courts, does this affect access to justice?
	Are there cases that can only be brought in the higher (and more expensive or less physically accessible) courts, on the grounds of subject matter or the value of the damages sought?  Are the financial limits applied to the jurisdiction of lower courts too low? 
	Constitution and legislation; Ministry of Justice; National Human Rights Commission; human rights organisations

	Reasonable delay
	
	

	67. Are court cases in civil actions heard within a reasonable time?
	What is the average length of time before a civil case comes to trial? What is the longest delay?  If a case is appealed, how long does it take for the appeal to be heard?  Are all relevant parties informed in a timely way of the likely dates for hearings, etc?
	Ministry of Justice; National Human Rights Commission; human rights organisations

	“Traditional”, religious and community courts
	
	

	68. To what extent does the law recognise court systems that are in operation at the most local level, including “traditional”, religious or other community courts?


	Are “traditional”, religious (including sharia) or other community courts formally recognized by the constitution or by legislation?  Does the higher court system recognize traditional or religious law, and is this law codified in any way?  Is there an appeal from traditional/religious systems to the higher court system?  Can cases be referred downward from the higher system to the traditional systems?  In general, are there efforts to integrate the traditional/religious systems with the formal system?  If is not legal recognition for these types of courts, do they exist in any event?  If they exist, whether or not within a framework of law, are they similar across the country or do they vary? What system(s) of law are applied?  Is it possible to say how many such courts there are or which is more used: the “traditional” / religious / community or the formal court system?
	Constitution and legislation; Ministry of Justice; National Human Rights Commission; human rights organisations

	69. Do proceedings before “traditional”, religious or other community courts broadly respect international and constitutional standards of due process? 
	See the section of the Guidelines on the Right to a Fair Trial and Legal Assistance in Africa on traditional courts and indicate if major breaches of the guidelines.  
Are there government or other efforts to ensure or improve the compliance of traditional/religious systems with human rights norms: For example, do judges in traditional/religious courts receive any human rights training? Are there restrictions on the judgments or punishments that traditional/religious courts can hand down or enforce? Are decisions in traditional/religious courts written down, and records kept accessible?
	Ministry of Justice; National Human Rights Commission; human rights organisations

	Respect for court orders
	
	

	70. Are the decisions of the courts in civil cases generally respected by all citizens?
	Are court orders and judgments obeyed, even by powerful individuals or institutions?  If necessary, how are they enforced? Please give examples. What are the rules relating to contempt of court and are they ever invoked? Please give examples. (NB: government respect for court orders should be dealt with above, under government respect for the rule of law.)
	Ministry of Justice; human rights organizations; interviews with lawyers and judges.

	Mechanisms to assert rights outside the court system
	
	

	71. Are there constitutionally established or other official institutions enabling rights to be asserted outside the court system?
	For example, are there legally established offices of an ombudsperson, public complaints office, or national human rights institution? Are they effective? Please give brief details for each institution, including its legal basis, responsibilities, numbers of complaints handled and outcomes of investigations.
	Constitution and legislation; Reports of such bodies.

	Non-state mechanisms
	
	

	72. Are non-state mechanisms for resolving civil disputes in widespread use?
	For example, mediation by religious leaders; arbitration by street committees, professional bodies, etc? Please give examples. Are these mechanisms filling a major gap left by the formal system, or do they operate in a limited area?
	Ministry of justice; reports by human rights organisations and others.
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Development partners

Development partners are accountable not only to their domestic constituents but the governments they are assisting, and by extension, citizens of that country. This section is intended to assess the manner in which donors provide assistance to the justice sector, and whether this is done so according to principles of transparency, accountability, and with respect for international human rights standards. See the OECD-DAC Paris Declaration on Aid Effectiveness
 which outlines standards for improved delivery of aid, including principles for greater mutual accountability. 
	Development partners
	
	

	73. Is there access to information about development assistance to the justice sector?
	Do donors to the justice sector make information about their assistance readily available to interested parties?  In what form is such information obtainable? Please note in answering the remaining questions of this sections the difficulty in obtaining the information needed.
	Efforts to collect and review of published reports.

	74. What assistance do multilateral, bilateral or private aid agencies give to the justice sector? 
	Please give a brief overview of such projects: What percentage of the budget for the justice sector comes from outside sources? Which agencies give assistance to the justice sector? What is the value of the assistance they give in each case?  What is such assistance given for? To government only, or to civil society as well? 
	Ministries responsible for different parts of the justice sector, and finance ministry; reports published by aid agencies and embassies.

	75. Is development assistance linked to an overall strategy for work in the justice sector? 
	Do there exist formal/ informal mechanisms for coordinating assistance to the justice sector? Does the justice ministry or other appropriate government agency coordinate the contributions of development partners? Do development partners working in the justice sector coordinate among themselves?  Is there a multiyear planning process that is linked to government reform efforts?
Where are staff and consultants hired from by donors? Is there an open hiring process; are there efforts to ensure that the most qualified people are not absorbed by aid agencies to the detriment of government?  Are external experts suitably qualified and are there efforts to transfer their skills to national staff?
	Ministries responsible for different parts of the justice sector, and finance ministry; reports published by aid agencies and embassies.

	76. Does development assistance promote respect for human rights?
	Has development assistance to the justice sector specifically been designed to address human rights concerns? Has development assistance in general been linked to any sort of human rights conditionality?  If so, how effective has this been?  
Are there allegations that conditionality applied to loans to government in the context of the adoption of structural adjustment policies or otherwise resulted in reduced funding for the justice sector and human rights initiatives? 
	Review of documentation about assisted projects; interviews with officials involved
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Draft date: September 2006
Case study: If relevant, please describe the facts surrounding a case brought against the government, either at national or at international level, where the government failed to comply with a court ruling, and what the ultimate result was. Alternatively, please describe a case where government complied with a court ruling.





Case study:  How difficult was it to get the information needed to respond to this questionnaire from the court system or the ministry of Justice? Tell a story highlighting particular problems obtaining one particular fact, give times needed to obtain the information etc.














Case study: Please give an example of a good and bad donor-supported project or interaction. What have been the problems raised by poor donor practice or the opportunities increased by good practices?





Case studies for criminal justice: 


Interview one or more people illustrating the following examples of typical problems with the criminal justice system. Tell their story highlighting positive as well as negative experiences.


Relative of murder victim trying to ensure perpetrator is brought to justice


Trader subject to “protection racket” extortion by police or vigilante group


Woman seeking protection from an abusive partner 


Awaiting trial detainee held for a longer period than possible sentence 


Individual subjected to vigilante punishment for allegedly committing a crime





Case study:


Please describe an example of a successful legal or institutional reform (whether at national or local level) in relation to any of the issues raised here. Include information on when the reform was introduced, how was it developed, who was behind it, who has it benefited, has its success been recognized, what could others learn from it?





Case study: 


Describe an attempt to remove or discipline a judge or lawyer accused of misconduct; or, alternatively, a misuse of accusations of misconduct to intimidate a judge that has ruled against the interests of the government or a lawyer that has challenged government actions.





Case studies related to access to justice:


Provide narratives based on interviews describing the experience of people who have tried to access the justice system to resolve a typical problem. Don’t restrict your studies to the formal justice system but include traditional or nonstate methods of resolving disputes. Where did the person first go for help? What was the response? What other avenues were tried? Was the individual in the end satisfied with the result? Was the remedy available appropriate and effective?  





Suggested examples include the following:


Woman seeking to claim inheritance against traditional laws that do not allow her to inherit


Small businessman trying to recover a debt


Taxi driver involved in a car accident seeking to recover costs from the other driver


Someone evicted from their home seeking redress


Victim seeking recovery of a valuable object that has been stolen


A reform effort that creates successful interactions between “traditional” courts and the higher court system
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�Basic Principles on the Role of Lawyers at  � HYPERLINK "http://www.unhchr.ch/html/menu3/b/h_comp44.htm" ��http://www.unhchr.ch/html/menu3/b/h_comp44.htm�


� Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in Africa available for download at � HYPERLINK "http://www.justiceinitiative.org/db/resource2?res_id=101409" ��http://www.justiceinitiative.org/db/resource2?res_id=101409�


� CSSDCA memorandum of understanding at � HYPERLINK "http://www.au2002.gov.za/docs/background/cssdca.htm" \l "mou." ��http://www.au2002.gov.za/docs/background/cssdca.htm#mou.�


� African Charter on Human and Peoples’ Rights at � HYPERLINK "http://www.afrimap.org/english/images/treaty/file423992c4beeeb.pdf" ��http://www.afrimap.org/english/images/treaty/file423992c4beeeb.pdf�.


� International Covenant on Civil and Political Rights at � HYPERLINK "http://www.afrimap.org/english/images/treaty/file42414af234cd9.pdf" ��http://www.afrimap.org/english/images/treaty/file42414af234cd9.pdf�
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� Article 25 of the African Charter on Human and Peoples’ Rights enshrines the state’s duty to ensure and promote the rights and duties in the Charter “through teaching, education and publication.”


� Paris Declaration on Aid Effectiveness at � HYPERLINK "http://www.oecd.org/dataoecd/11/41/34428351.pdf" ��http://www.oecd.org/dataoecd/11/41/34428351.pdf�
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